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Why Worry About the FLSA?

� FLSA collective actions are the most common 
employment “class actions” in federal court

� Most employers are not fully in compliance

� DOL collects over one hundred million dollars 
in back pay each year, and $1.4 billion since 
2001

� Successful FLSA actions often involve paying 
the employees’ attorneys fees, and may 
involve punitive damages
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Why Worry About the FLSA?

� Plaintiffs’ lawyers know this is a lucrative, 
easy target

� Good faith compliance efforts help, but do 
not prevent liability

� Best defense is proactive management 
audit 
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Why Worry About the FLSA?

� True to President Obama’s campaign promises, the DOL 
intends to “play some offense”

� DOL has hired hundreds of new enforcement personnel

� Much more likely to favor punitive “enforcement” over 
“compliance” assistance

� Likely to partner with unions during organizing 
campaigns
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FLSA OVERVIEW

� Two-year statute of limitations

� “Willful” violations expand the statute of 
limitations to three years, and add the 
potential for punitive damages

� Attorneys’ fees and costs for prevailing 
plaintiff
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FLSA OVERVIEW

� Punitive damages double the back pay 
liability (subject to “good faith” defense)

� DOL can impose punitive penalty of $1,100 
per violation for repeat or willful violations
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FAIR LABOR STANDARDS ACT

� What is covered by the FLSA?
� Minimum wage: $7.25 (effective July 

09)(sometimes varies by state)

� Overtime: 1 ½ times regular rate for all 
hours over 40 hours per week

� Child labor laws (often vary by state)
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MOST COMMON ERRORS 
UNDER THE FLSA

ERROR #1

MISCLASSIFYING NONEXEMPT
EMPLOYEES 

(and not paying required OT premium 
after 40 hours)
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WHITE COLLAR EXEMPTIONS

Most common for most employers are:
� Executive
� Administrative
� Information Technology
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THREE TESTS FOR EXEMPTION

1. Salary Level (weekly $ amount)
2. Salary Basis (method of payment)
3. Job Duties (actual functions)
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THE SALARY LEVEL TEST
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SALARY LEVEL

� Must be at least $455 per week
� May be paid in equivalent amounts for 

periods longer than one week:
� Biweekly: $910

� Semimonthly:   $985.83

� Monthly: $1,971.66

� Annually: $23,660.00
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THE SALARY BASIS TEST
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SALARY BASIS

� Predetermined amount each pay period
� Cannot reduce because of quality or 

quantity (“no docking”)
� Must pay full salary for any week in 

which the employee performs any work
� Need not be paid for any week when 

no work is performed
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PERMITTED SALARY 
DEDUCTIONS

Exceptions from the “no pay-docking” rule:

1. Absence for one or more full days for personal 
reasons, other than sickness or disability

2. Absence for one or more full days due to 
sickness or disability if wage replacement 
benefits are available 

3. To offset payment for jury or military duty
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More exceptions from the “no pay-docking” rule:

4. Penalties for violating safety rules of “major 
significance”

5. Unpaid disciplinary suspension of one or 
more full days for violations of conduct rules

6. Pro-rating full salary in first and last week of 
employment

7. Intermittent unpaid leave taken pursuant to 
the Family and Medical Leave Act

PERMITTED SALARY 
DEDUCTIONS
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IMPROPER DEDUCTIONS-
EXAMPLES

� Deduction for partial-day absences

� Deduction because the organization is 
closed due to inclement weather

� Deduction for poor quality or low 
production
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Payroll Practices That Do Not
Violate the Salary Basis Test

� Taking deductions from exempt employees’
accrued leave accounts

� Requiring exempt employees to keep track 
of, and record, their hours worked

� Requiring exempt employees to work a 
specified schedule

� Implementing bona fide, across-the-board 
schedule changes



21

THE JOB DUTIES TEST
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EXECUTIVE

� “Primary” duty - management of 
department or subdivision

� Customarily and regularly directs the work 
of two or more other employees

� Authority to hire or fire other employees (or 
recommendations given particular weight)
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EXECUTIVE

Defining “two or more”
� The phrase “two or more other employees”

means two full-time employees or the 
equivalent

� Full-time generally means 40 hours per 
week



24

EXECUTIVE

What if the employee performs some nonexempt work?

� Performance of exempt and nonexempt work does not 
automatically disqualify an employee from exemption

� Exempt executives generally decide when to perform 
nonexempt duties 

� Nonexempt employees generally are told by a supervisor to 
perform the exempt work or perform the exempt work for 
pre-defined time periods
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ADMINISTRATIVE

� Primary duty - office or non-manual work 
directly related to management or general 
business operations of the employer or the 
employer’s customers 

� Must exercise discretion and independent 
judgment with respect to matters of 
significance



26

ADMINISTRATIVE

Must make important decisions

Production and clerical duties are not exempt

This exemption is the most frequent source of 
errors 

If in doubt, the safe strategy is to classify as non-
exempt
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INFORMATION TECHNOLOGY

� Information technology employees
� Applies to “computer systems analysts, 

computer programmers, software engineers or 
other similarly skilled workers”

� Ordinarily involves systems design, 
programming, or other creative work

� Not for basic help desk or tech support 
positions
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MOST COMMON ERRORS 
UNDER THE FLSA

ERROR #2

Misclassification of 
Independent Contractor
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INDEPENDENT CONTRACTOR

Independent contractor or employee?

DOL and IRS priority (they will be auditing)

Legislative watch list
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Potential IC misclassification indicators
� same work as employees

� performing production work

� absence of discretion

� single customer

INDEPENDENT CONTRACTOR
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MOST COMMON ERRORS 
UNDER THE FLSA

ERROR #3

MISCOMPUTING OVERTIME 
COMPENSATION
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COMPUTING OVERTIME 
COMPENSATION

Can nonexempt employees be paid a 
salary rather than an hourly basis?

Yes, but that policy creates problems...
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COMPUTING OVERTIME 
COMPENSATION

Overtime compensation must be computed 
weekly.  Example: $400 weekly salary

42 hours  ($400/42)= $9.52 OT: $4.76 (x2) 
Total compensation: $409.52

48 hours ($400/48)=$8.33 OT: $4.17 (x8) 
Total compensation: $433.33
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MOST COMMON ERRORS 
UNDER THE FLSA

ERROR #4

“SUFFERING OR PERMITTING”
EMPLOYEES TO WORK OFF THE

CLOCK
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WORKING “OFF THE CLOCK”

Beware of management adjusting time cards 
to conform to eight-hour shift

Beware of pre and post shift activity, 
especially from the conscientious 
employees
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WORKING “OFF THE CLOCK”

Beware of non-traditional “off- premises” work: 
� Email activity

� Telephone calls or voice mail

� Paperwork or analysis at home

� Logging onto the network from home

� On-call time
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MOST COMMON ERRORS 
UNDER THE FLSA

ERROR #5

NOT PAYING FOR BREAKS 
OR 

ALLOWING EMPLOYEES TO WORK 
DURING UNPAID MEAL PERIODS
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BREAKS AND MEAL TIME

Must pay for 5- to 20-minute rest periods

Meal periods of longer than 20 minutes are 
not compensable, unless interrupted

State law may vary on required meal and rest 
periods.
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MOST COMMON ERRORS 
UNDER THE FLSA

ERROR #6

IMPROPER TIME CLOCK PRACTICES
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TIME CLOCK PRACTICES

Beware of the early in and late out time clock 
entries

Permissible rounding practices
� To the nearest 5 or 6 minutes

� To the nearest quarter of an hour

Both parties must benefit



41

TIME CLOCK PRACTICES

Establish “grace period” for clocking in and out

Educate the workforce, and managers, on what is 
permitted.

Document exceptions in writing – to acknowledge 
actual work time.

Enforce with progressive discipline, if necessary
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MOST COMMON ERRORS 
UNDER THE FLSA

ERROR #7

VIOLATING CHILD LABOR 
REGULATIONS

Varies by State
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14-AND 15-YEARS OLDS 
CAN WORK:

1. Outside school hours
2. After 7 am and until 7 pm (9 pm from June 1 

until Labor Day)
3. Up to 3 hours on a school day
4. Up to 18 hours in a school week
5. Up to 8 hours on a non-school day
6. Up to 40 hours in a non-school week
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� Office jobs
� Run errands
� Make deliveries by bicycle and public 

transportation
NOT:
� Any occupation declared hazardous by the 

Secretary of Labor
� Ex: Snow blowers; lawn mowers; power driven 

hedge trimming

14-AND 15-YEARS OLDS 
CAN WORK:
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16-AND 17-YEAR OLDS 
CAN WORK:

� Any hours of work (but remember to 
consider state law as well)

� Any occupation not declared hazardous by 
the Secretary of Labor
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Example Hazardous Occupations

Driving a motor vehicle or work as an outside 
helper on motor vehicles

Using power-driven equipment

Trenching and excavation operations
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18-YEAR OLDS

� 18 year olds are no longer subject to 
child labor laws
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MOST COMMON ERRORS 
UNDER THE FLSA

ERROR #8

FAILING TO PAY FOR TRAVEL TIME
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TRAVEL TIME

Home-to-work travel

� Ordinarily not compensable

Home-to-work in emergency situations
� If an employee who has gone home is called 

back to perform work that is a “substantial 
distance” from the employee’s home, all time 
spent traveling is compensable
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TRAVEL TIME

Home to work on special one-day 
assignment in another city
� When employees who regularly work at a 

fixed location are required to travel to another 
town, all travel time is compensable 
(excluding normal home-to-work time)
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TRAVEL TIME

Travel away from home community with 
overnight stay
� When not driving, travel time is compensable 

when it occurs during normal working hours, 
both on normal working days and on 
nonworking days (i.e., weekends)

� Driver must always be compensated for drive 
time.
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ERROR #9

FAILURE TO PAY TRAINING TIME
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Training is Not Considered 
Hours Worked If:

1. outside employee’s regular working 
hours; and

2. voluntary; and

3. not directly related to employee’s job; and

4. employee does not perform productive 
work while attending lecture or training 
program.
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So What Do You Do Now?
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Action Items

1. Verify exempt status of salaried 
employees

2. Audit independent contractor status
3. Prohibit working “off the clock”
4. Eliminate improper rounding practices
5. Audit travel and training practices
6. Double check child labor compliance
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QUESTIONS?
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THANK YOU!!!

Mark McQueen
9420 Underwood Avenue, Suite 200

Omaha, NE  68144
Phone:  (402) 965-8600

Fax:  (402) 965-8601
mmcqueen@spencerfane.com

www.spencerfane.com
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